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Annotation: The article deals with the issues of the principle of voluntariness in the process of
mediation in the settlement of disputes, the possibility and admissibility of limiting voluntariness in
mediation. It is concluded that the principle of voluntariness means the rule according to which the
beginning and conduct of the conciliation procedure, as well as the conclusion and execution of the
agreement, are carried out exclusively at the will of the mediation participants.
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In the Decree of the President of the Republic of Uzbekistan dated February 7, 2017 No. UP-4947
“On the strategy of actions for the further development of the Republic of Uzbekistan”, the issue of
introducing elements of restorative justice, in particular mediation, into national legislation and law
enforcement practice is relevant. The need to solve it is due to both the liberalization of judicial and
legal policy and the need to optimize procedural procedures’.

According to Article 4 of the Law of the Republic of Uzbekistan dated July 3, 2018. No. ZRU-482
"On mediation" mediation is a way to resolve a dispute that has arisen with the assistance of a
mediator on the basis of the voluntary consent of the parties in order to achieve a mutually
acceptable solution’.

The term "mediation" comes from the Latin "mediare" (to mediate, act as a person with the
participation of which negotiations are being conducted) and is actively used in foreign countries
(English - "Mediation", French "la mediation", German - "die Mediation" )3.

According to Sh.M.Masidikov, mediation is based on certain fundamental principles, has an internal
structure, which determines its special place and importance in the system of alternative dispute
resolution. Although it is a type of alternative dispute resolution along with such dispute resolution
methods as conciliation and arbitration (arbitration), it has a number of significant differences:

» the essence of mediation is the settlement of the dispute by the parties with the help of a neutral
third party - an intermediary who assists them in reaching a mutually acceptable agreement and
does not have the right to make a decision on this dispute.

» in arbitration, the judge renders a decision on the dispute, which is binding on the parties. And
in the conciliation procedure, a third party contributes to the settlement of the dispute up to

'Vkase Ilpesumenta Pecry6nuku Yibekucran ot 7 ¢espans 2017 roma NeVII-4947 «O crpaternn aeiCTBHi 110
JanbHeleMy pa3Butuio Pecryonuku Y30ekucrtan». CoOpanne 3akoHomaTenbeTBa Pecrybmku Y3o6ekucran, 2017 T.,
Ne 6, cr. 70, Ne 20, cr. 354, No 23, cr. 448, Ne 29, cr. 683, cr. 685, Ne 34, cr. 874, Ne 37, cr. 982.
http://www.lex.uz/ru/docs/3107042
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*Hocsipesa E.W., Crepuun U.JI. «IT0CpeIHRIECTBO» WIIH «MEIHALIHS»: K BOIPOCY O TepMUHONOTHH // TpeTeicKuii Cyi.
—2007.Ne 1, -C.10.
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advising the parties on the content of the dispute. Whereas in mediation, the mediator does not
perform such functions, i.e. does not give advice to either side.

» in the mediation procedure, the mediator only contributes to the settlement of the dispute,
defining the contours that are aimed at reaching a mutually acceptable agreement by the parties.
This means that the parties themselves find ways to resolve the dispute, are co-authors of the
agreements reached. The mediator serves as a guide that leads the disputing parties to their
destination - the "agreement"*.

It should be noted that the principles of law have been thoroughly studied both within the
framework of the general theory of law by H.R. Rakhmankulov’, Kh.T.Odilkoriev®, E.M.
Abzalova7, A A. Mukhammadievg, S.S. Alekseevg, V.I.Leushinalo, as well as in industrial sciences.
In the science of civil procedural law, the works of Sh.Sh.Shorakhmetov are devoted to the
problems of principles'’, D.Yu.Khabibullaev'?, Sh.M.Masidikov'?, M.A. Gurvich", V.M.
Semenov'’ , K.S. Yudels0n16, V.V.Yarkov'’and other scientists.

Mediation, like any kind of activity, is carried out on the basis of certain principles that express
public views and ideas about the organization and procedure for resolving disputes with the
assistance of a mediator. After the adoption of the Law of the Republic of Uzbekistan dated July 3,
2018 No. ZRU-482 "On Mediation"'®in which certain principles of mediation received their
legislative consolidation, it became possible to consider them as legal principles, that is, the initial
normative and guiding principles for regulating an institution new to national law.

According to H.T. Odilkoriev and E.M. Abzalov, the principles of law act as a guiding idea, an
empirical rule, a leading criterion for the process of formation, development and movement of

*Macuaukos IIIL.M. CymHOCT MeIMALMH M IPOGIEMbI €€ MPABOBOTO PEryIHpoBaHHs B PecryGinke Y3GeKHCTaH.
Jluc...Ha couckaHre y4eHO! CTeNeHN KaHauaaTa opuandeckux Hayk. — Tamkent, 2008. — C.12-13.

3 PaxmankynoBX.P.IlpenmeT, MeTOX M IPUHIUIIBI TpaXKaaHCKOTo mpasa. — Tamkent, T/IIOU. 2003. — C.33.

Teopust rocymapersa u npasa / OtBercTBeHHbIe penaktopsl X.b.babaes, X. T.Oxuikopues. — Tamkent. V3naTensckuii
JoM ’koHOMHUKH U npasa. 2000. — C.215.

7Teop1/m rocynapcTsa u npasa / OtBercTBeHHBIC peakTopsl X.b.babaes, X.T.Onunkopues. — TamkenT. 3natensckuii
JoM ’koHOMHUKH U npasa. 2000. — C.215.

8MyxaMMazu/IeB A.A. JlelicTBUe TpaXJIaHCKUX NPUHLUUIIOB B PBHIHOYHBIX OTHOLIEHHsX. Jlucc... HAa COUCKaHUE
KaHauaaTa opuandeckux Hayk. — Tamkent, TTTOU, 2006. — C.28.

® Anekcees C.C. IIpaBo: a3Gyka-teopusi-¢urocodus: OmbIT KOMIUIEKCHOTO HccaenoBanmst. — M: Craryr, 1999. — C.
293.

"Teopus rocynapcersa u mpaa: YueGuuk 1t By3os / OtB. pen. B JI ITepesaios. — 3-¢ u3x - M.: Hopwma, 2005. —

C. 120.

"lopaxmeros I1I. 'paxaHckoe nporeccyanbHoe paBo PecryGimnku Y36ekucran. — Tamkent, Axonar. 2001. — C.24.
2X aGubymnnacs J.1O. DyKapoNHKIPOIeCCYATXYKYKHHUHT TAMOHMIITIapUBAYITApHU cyn
amManMeTHaaTaTONKITUIIMyaMMonapy.  HOpun.  danHimaprHHOM30JMHIMHUAIApAKACHOIITYdyHE3WIraHABTpePeT.  —
Tomxkent: TAKOU. 2007. — b.18.

“Macumuxos [ILM. CyIHOCT, MeAMAIMH M TPOGIEMbI e IPABOBOrO Pery/iupoBaHus B Pecrybiuke Y30eKuCTaH.
Juc...Ha colckaHMe YYeHOH CTeleHu KaHauaarTa opuaudeckux Hayk. — Tamkenrt, 2008. — C.12-13.

“I'ypua M.A. TIpHHIMIBI COBETCKOIO I'PaXIAHCKOIO MPOLECCyanbHOro mpasa // M36panmbie Tpyasl. Kpacsomap:
Coger. Kybanb, 2006 — T.2. — C.125-194.

SCemenos B.M. KOHCTUTYIIMOHHBIE PUHITUIIBI TPAXKAAHCKOTO Cyaonpoun3BoacTBa. — M.: IOpunudeckas nmurteparypa,
1982. — C.59-60.

O penseon K.C. CoBerckuii rpasxmanckuii mponecc. — M.: Toctopuszar, 1956. — C.31-32.

"Tnemanos A.I'. K Bompocy o MPHHIKIAX COBPEMEHHOI CHCTEMbI TPAyKIAHCKOMH 10pHCINKIIK Poccuu // Poccniickuit
€XETOTHUK TPAKIAHCKOTO U apouTpakHoro nporecca. — 2006. Ne 5. — C.131.
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rights'. As Kh.R. Rakhmankulov admitted, legal principles are understood as the basic and basic

norms that express the essence and content of legal norms’.

According to A. Mukhammadiev, the principles of law reflect the important laws of the
development of society in the norms of the legal system. This lack of expression means that
important laws of social development are not connected with the legal system. This in turn means
that it has nothing to do with the legal system. This can lead to the development of a legal system
lagging behind the development of society and the temporary nature of the rule of law. In this
regard, the principles of law should, of course, be reflected in the rules of law?'.

According to Sh.Sh. Shorakhmetov, the principles of civil procedure are the main guiding norms of
civil procedural law™.

There is no doubt that the foundations of the mediation process are of great importance due to the
following: firstly, they determine the subsequent formation of the mediation process, present the
basic principles of self-regulation of the mediation operation, but are also characteristic of the
orientation for legislation in improving the institution of peaceful settlement of disputes in joint
work with mediator; secondly, the orientation of the rules makes it possible to individualize the
mediation process exactly as an independent type of extra-jurisdictional work, to establish a high-
quality feature of the principles of this organization, implementation and specifics of legal
regulation in accordance with the legal methods of resolving legal disputes (conflicts). Ultimately,
mediation underlies the practical activity of the mediator to resolve the differences of the parties.
All this necessitates the definition, systematization and study of the principles of mediation.

O. Kholmirzaev and R. Sagatov highlight the following principles of mediation: equality of the
parties, voluntariness, mutual respect, confidentiality, transparency of the procedure, impartiality of
the mediator™. According to F. Otakhanov, mediation is carried out on the basis of the principles of
confidentiality, voluntariness, cooperation and equality of the parties, independence and impartiality
of the mediator™*.

V. T.Konusova believes that, although the principles of civil proceedings do not fully apply to non-
state procedures for settling civil disputes, certain principles are equally inherent in these legal
phenomena, for example, the principle of legality, optionality. At the same time, there is no doubt
that the meaning of these principles in relation to non-state processes acquires its own refraction,
and is also filled with different content®.

Thus, in accordance with the first of these principles, the decision to resort to mediation is
voluntary, which also means that the parties can terminate the mediation procedure or withdraw
from it at any time”. In addition, if the parties decide to resort to this method of resolving their
conflict, the final result depends on them, they are not obliged to comply with the decision made,

' Teopmss rocymapctBa m mnpaBa / OtercrBenHsie pemakropsi X.b.Babaes, X.T.OmmikopueB. — TarkeHT.
W3narensckuit 1om 3koHOMUKH 1 nipasa. 2000. — C.215.

“PaxmankynosX.P IIpesmer, METO i IPUHIHIIBI FPa’kIaHCKOro npasa. — Tamkent, TIIOM. 2003. — C.33.
21MyxaMMaL[I/IeB A.A. JleficTBUEe Tpa»IaHCKUX NPUHIUIIOB B PHIHOYHBIX OTHOMIEHMSX. JlUcc... HAa COMCKaHUE
KaHauaaTa opuandeckux Hayk. — Tamkent, TTTOU, 2006. — C.28.

“Illopaxmeros I1I. I'paxaanckoe mporeccyanbHoe npaso Peciy6muku Y36exuctan. — Tamkent, Anonat. 2001. — C.24.
“Xommupsaes O., Caratos P. O pomu u 3HUCHHM MeMATOPOB B cTpaHax LlentpanbHoit Asun // IIpaBocymue. TauikeHT
2019. Ne3. — C.98.

*OraxonoB ®. [IpaBoBbIe OCHOBHI 1 IIEPCIICKTUBBI Pa3BUTHs Meauarmu B Y3oekucrane // [paocymue. 2019. — Ne6. —
C.98.

25KOHyCOBa B.T. HerocyngapcTBeHHbIE TPOLEAYPHl YPETYyIMPOBAHHUS TPakJaHCKO-IIPAaBOBBIX cropoB. [ucc. ... Ha
COWCKaHMe YUCHOH CTeIeHN KaHauaaTa Hayk. PecrryOonuka Kasaxcran. Acrana. — 2010. — C.149.

26BapI,mmBa, M. B., bemsrit, B. C., I'nmymenko, B. M., Mopatosa, ®@. b., HoBuxos, A. H., &IIpouskun, H. H. (2019).
ConmanapHOCTIPE AMTPUHUMATEIHCTBO: HAYIHBICHUCCIICTOBAHUANTIPAKTHKA.
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for example, by a judge or an ombudsman®’. Consequently, they invest personal and sometimes
financial interest in achieving a successful result.

It is often said that the distinctive feature of alternative dispute resolution, as well as the basis of

their effectiveness in some cases, is precisely their voluntariness 5

Since the appeal to non-state procedures, participation in them and the fulfillment of obligations
taken as a result of their implementation, according to the general rule, is voluntary, we believe that
voluntariness can be considered one of the main principles of the analyzed procedures’.

It should be noted that the principle of voluntariness applies both to the parties and to the mediator.

According to D. Khabibullaev, the principle of voluntariness is freedom of access to procedural
rights related to the initiation and termination of civil proceedings in order to protect the violated or
disputed or legally protected interests of citizens™ .

If all the above conditions are met, we should talk about the absolute voluntariness of mediation.
However, this principle is only partially implemented in practice. In this regard, the question arises
as to the possibility and

acceptable limits on voluntariness in mediation.

In the literature devoted to the problems of conciliation procedures, the opinion is expressed that the
conduct of mediation by force is acceptable. At the same time, supporters of the concept of
compulsory mediation, in support of their position, cite the following arguments.

1. Compulsory mediation is more effective in settling certain categories of cases than litigation. At
the same time, it is indicated that the parties often experience fears of initiating the mediation
procedure, since such a proposal can be regarded as a recognition of the weakness of their own
positions. The objective requirement of mediation solves this problem31.

2. Mandatory mediation contributes to the rapid spread of the practice of using conciliation
procedures32.

3. Compulsory mediation contributes to the faster development of dispute resolution skills and
thus achieves the goals of individual social transformation.

4. Any judicial mediation scheme requires a certain budgetary funding, in this sense, the
mandatory referral to mediation is more beneficial, since the total amount of costs is distributed
over a larger number of settled cases™.

Nevertheless, it is difficult to deny the fact that being bound is contrary to the very nature of
mediation as a tool for seeking consensus by parties interested in cooperation and out-of-court
settlement of disputes that have arisen. The voluntariness of mediation reflects the very idea of

bratova F. Problems of a settlement in bankruptcy cases in economic courts //Norwegian Journal of Development of
the International Science. — 2019. — Ne. 28-3.

*Ibratova F., Esenbekova F. GENESIS AND EVOLUTION OF LEGISLATION ON CONCEPTIONAL
PROCEDURES IN THE REPUBLIC OF UZBEKISTAN //Polish Journal of Science. — 2021. — No. 38-2. — C. 20-24.
Konycosa B.T. HeromapcTBeHHBIC MPOLEAYPH YPErYIHPOBAHHS I'PaKIAHCKO-NIPABOBBIX CIOPoB. JIUC.... Ha
COMCKaHUE y4CHOW CTENCHU KaHAM/aTa Iopuandeckux Hayk. Pecryonuka Kasaxcran. Acrana. 2010. — C.149.

X abuGymiaes JI.JO. TIpHHIMIBI TPAXKTAHCKOTO MPOIECCYATBHOO MpaBa M MPOONEMBl MPUMEHEHHS B CyAeOHOI
npaxkTuku.J{uce... Ha coOUcKaHue KaHauaara opuandeckux Hayk. Tamkent — 2002. — C.10..

*'"U6paroa, ®. B. (2019). [IPABOBBIE ITPOBJIEMbBI MUPOBOI'O COTJIAILIEHW S I[TPU PACCMOTPEHUN
JEJI O BAHKPOTCTBE B DKOHOMUWYECKUX CYAAX PECITYBJIMKU Y3EEKUCTAH. In I[IEPCIIEKTHBAI
PA3BUTHUA HAYKH B COBPEMEHHOM MHUPE (pp. 163-170).

321bratova, F. B,, Kirillova, E. A., Smolen, R., Bondarenko, N. G., Shebzuhova, T. A., &Vartumyan, A. A. (2017).
Special features of modern legal systems: cases and collisions.

33Esenbekova, F. T., Okyulov, O., Sh, R., &Ibratova, F. B. (2021). Features of the approval of the world agreement by
the economic court: practice and theory. International Journal of Professional Science, 5, 90-96.
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reconciliation, the basis of the differences and advantages of mediation in comparison with other
legal processes34. The predetermining success factor in the conciliation procedure is the mutual
consent of the parties to take part in the mediation procedure and negotiate for a peaceful settlement
of the dispute.3 ’,

The influence of the voluntary principle among the parties continues even after the end of the
mediation procedure, during the period of mediation agreement36. According to Article 29, part 3 of
the Law of the Republic of Uzbekistan dated July 3, 2018 No. ZRU-482 “On Mediation”, a direct
order is set out that mediation consent is a mandatory implementation of the parties in the
prescribed manner and in accordance with the terms provided for in it.”".

In relation to the mediator, the rule of voluntariness manifests itself in the possibility of refusing to
conduct the procedure at any time™". It should be emphasized that voluntary consent is due to the
work of the principle of loyalty and high professionalism of the mediator”. In other words, if a
dispute can be the cause of mediation, the mediator has the right to assist the parties in resolving it,
there are exceptions when the mediator does not have the necessary competence to conduct
mediation according to such criteria as (for example, a family conflict, where a special model is
needed4§nediation), or in the event of a conflict of interest that makes it impossible to maintain
loyalty™.

Summing up, it is important to highlight that the rule of voluntary consent seems to be the main and
main beginning of the implementation and conduct of mediation*'. The operation of this rule is
revealed at each stage of mediation, concerns each participant in the process and has the ability to
be limited only if the benefit from this restriction exceeds the likely results of denial*.

According to V.N. Konusova, it is also intense that certain categories of rules of civil procedural
law have similar rules in dispute resolution processes. An example is the rule of the independence
of the judiciary and that in cases under consideration it follows the principle of an independent,
impartial loyal person (arbitrator, expert, mediator, etc.)*.

Based on the foregoing, it is concluded that the principle of voluntariness means the rule according
to which the beginning and conduct of the conciliation procedure, as well as the conclusion and
execution of the agreement, are carried out exclusively at the will of the mediation participants.

*H6paropad®. B. BaHKPOTCTBONHKBHNPYEMOTrOCYObEeKTANPE APHHAMATEIBCTBA: TIPOGIeMbIHpeIeHHs /N orwegian
Journal of Development of the International Science. — 2021. — Ne. 58-2.

35,Z[mz.naTOBa, I'. I1., U6patosa, ®. b., Kapamenko, B. B., MakeeBa, E. 1., Mupocnasckas, M. J1., [1afikosuu, I1. P.,
&Xapnamnenkos, E. 1. (2021). InHOBaIMu, TEHACHIIMHA U TPOOJIEMBI B 00JIACTH SKOHOMUKH, YIIPaBJICHHS U OM3HECA.
*Ibratova F. Legal Problems of the Concepts Legality, Justification and Justice by Judicial Acts /Middle European
Scientific Bulletin. — 2021. - T. 16.

3akonPY30t 3 mions 2018 roga Ne3PY-482 «Omenuanun». http://www.lex.uz/docs/3805229

*Ibratova F. TERMS IN CIVIL LAw AND ThEIR APPLICATION IN LEGAL PROTECTION OF CITIZENS IN ThE
REPUBLIC OF UZBEKISTAN.

*Ibratova F. BANKRUPTCY OF A LIQUIDATED BUSINESS ENTITY: PROBLEMS AND SOLUTIONS
//Norwegian Journal of development of the International Science. — 2021. — Ne. 2021. — C. 45.

4OI[yLlHI/IK, . B., Epmonaes, K. H., U6patosa, @., Muponos, JI. B., Oxtonos, O., Onperuko, E. JI, ... & llep, M. JL.
(2021). Hayanble ocHOBBI ()MHAHCOBOM, KPEAUTHO-ICHE)KHON M IIEHOBOM MOJIUTHKH.

“Tbratova F. Bankrotlik to ‘g ‘risidagiishlardaprokurorishtiroki.

“Ibratova F. BANKRUPTCY OF A LIQUIDATED BUSINESS ENTITY: PROBLEMS AND SOLUTIONS
//Norwegian Journal of development of the International Science. — 2021. — Ne. 2021. — C. 45.
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